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JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSE MIGUEL SOTO,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43250
KOOTENAI COUNTY NO. CR 201210316
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jose Miguel Soto was on probation for possession of a controlled substance.
After Mr. Soto admitted to violating his probation, the district court revoked his probation
and imposed his underlying sentence of fifteen years, with five years fixed. Mr. Soto
moved for reconsideration of his sentence under Idaho Criminal Rule 35 (“Rule 35”),
which the district court denied after a hearing. Mr. Soto now appeals from the district
court’s order denying his Rule 35 motion.
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Statement of the Facts and Course of Proceedings
In August of 2012, Mr. Soto pled guilty to possession of a controlled substance,
methamphetamine, in violation of Idaho Code § 37-2732(c)(1). (R., pp.100–02, 111–12.)
In addition, Mr. Soto was subject to the persistent violator sentencing enhancement,
under Idaho Code § 19-2514, which enhanced the seven-year sentence for possession
to a minimum of five years and up to life imprisonment. (R., pp.100–02.) In October of
2012, the district court sentenced Mr. Soto to fifteen years, with five years fixed, and
retained jurisdiction. (R., pp.116–17, 118–20.) Following the period of retained
jurisdiction, the district court suspended execution of Mr. Soto’s sentence and placed
him on probation, commencing March of 2013. (R., pp.124, 126–29.)
Notably, at the rider review hearing, the district court recognized that Mr. Soto
“did do a good job” on the rider. (Tr. Vol. III,1 p.7, L.1.) The district court noted that the
C-Notes were very positive, describing Mr. Soto as a “tutor” and “very professional and
patient with the other inmates.” (Tr. Vol. III, p.7, Ls.4–6.) The district court also noted
that Mr. Soto was “a senior community coordinator,” showed “motivation and
enthusiasm,” and his “performance was above average in terms of participation.”
(Tr. Vol. III, p.7, Ls.6–10.) Further, the district court stated that “a whole bunch of people
in the prison system that recognize” Mr. Soto “as being a sold, positive individual and a

There are four transcripts on the record on appeal. The first, cited as Volume I,
contains the sentencing hearing, held on October 5, 2012. The second, cited at Volume
II, contains the rider review hearing, held on March 29, 2013. The third, cited as Volume
III, contains the probation violation disposition hearing, held on February 6, 2015.
Finally, the fourth, cited as Volume IV, contains the Rule 35 hearing, held on March 27,
2015.
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role model for others.” (Tr. Vol. III, p.7, Ls.13–16; see generally Presentence
Investigation Report (“PSI”),2 pp.48–55.)
In December of 2014, Mr. Soto admitted to violating his probation for using
methamphetamine and absconding supervision. (R., pp.132–29, 148.) On February 6,
2015, the district court held a disposition hearing. (R., pp.158–59.) The district court
revoked probation and imposed Mr. Soto’s fifteen-year sentence. (Tr. Vol. III, p.19,
Ls.12–16.) The district court entered a Judgment on Probation Violation on February 6,
2015. (R., p.160,3 Mot. to Aug. R., Judgment on Probation Violation.)
On February 9, 2015, Mr. Soto filed a motion for reconsideration of his sentence
pursuant to Rule 35. (R., p.162.) On February 24, 2015, Mr. Soto filed another Rule 35
motion pro se. (R., pp.170–75.) In this supplemental motion, Mr. Soto included three
letters of support from his mother and two sisters. (R., pp.176–78.) Mr. Soto also
submitted his own letter to the district court, filed under seal. (Tr. Vol. IV, p.3, L.20–p.4,
L.18; PSI, pp.1–5.) On March 27, 2015, the district court held a hearing on the motion,
and Mr. Soto testified. (R., pp.183–84; Tr. Vol. IV, p.5, L.1–p.8, L.22.) Mr. Soto
requested that the district court “leave the time how it is,” but suspend execution of the
sentence and reinstate probation. (Tr. Vol. IV, p.7, Ls.13–17, p.8, Ls.5–7.) The district
court denied Mr. Soto’s motion and entered an order accordingly. (Tr. Vol. IV, p.12,
Ls.12–13; R., p.185.) On May 4, 2015, Mr. Soto filed a timely notice of appeal from the
district court’s order denying his Rule 35 motion. (R., pp.187–89.)

Citations to the PSI refer to the electronic file containing the confidential exhibits titled
“Cr12-10316 SOTO #43250 SEALED.”
3 The record on appeal is missing the first page of the district court’s judgment on
probation violation. Appellant’s Motion to Augment, filed contemporaneously with
Appellant’s Brief, seeks to add this first page of the judgment to the appellate record.
2
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ISSUE
Did the district court abuse its discretion when it denied Mr. Soto’s Rule 35 motion?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Soto’s Rule 35 Motion
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must
“consider the entire record and apply the same criteria used for determining the
reasonableness of the original sentence.” Id. The Court “conduct[s] an independent
review of the record, having regard for the nature of the offense, the character of the
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276
(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence
under Rule 35,” the Court’s scope of review “includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule
35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
First, Mr. Soto contends the district court abused its discretion because it
appears that the district court did not consider all of the evidence submitted in support of
Mr. Soto’s Rule 35 motion. The district court cannot unreasonably limit the evidence it
considers when considering the appropriateness of a sentence or deciding whether to
grant a Rule 35 motion. See State v. Izaguirre, 145 Idaho 820, 824 (Ct. App. 2008).
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“The district court can abuse its discretion by unduly limiting the information it considers
before deciding an I.C.R. 35 motion” or by wholly disregarding “proffered information
about the defendant simply because it goes beyond the evidence presented at
sentencing.” State v. Findeisen, 119 Idaho 903, 905 (Ct. App. 1991); see also State v.
Bayless, 131 Idaho 624, 626 (Ct. App. 1998); Izaguirre, 145 Idaho at 824.
Here, Mr. Soto explained during the Rule 35 hearing that “included with my Rule
35 [motion] I had three letters of support, one from each of my two sisters and one from
my mother.” (Tr. Vol. IV, p.6, Ls.22–24.) Mr. Soto relied on these letters for his request
to be reinstated on probation. Mr. Soto testified that he had family support in Tacoma,
Washington, and that he believed he could “get more help” if he was with his family.
(Tr. Vol. IV, p.6, Ls.18–19.) He also testified that his request for reinstatement of
probation was based on his letter and the letters of support from his family. (Tr. Vol. IV,
p.8, Ls.5–11.) The district court, however, indicated that it did not consider the family
support letters. The district court stated during the Rule 35 hearing:
I don’t have the documents that [Mr. Soto] claims were attached to the
Rule 35. I don’t know if he’s referring to a letter he wrote you. I’ve got the
motion filed 2/9 of ’15, but in any case I’m going to deny the Rule 35
motion. . . . I’ll have [Mr. Soto’s counsel] get me those documents so I can
put them in the record . . . .
(Tr. Vol. IV, p.12, Ls.9–15.) Thus, the district court had reviewed Mr. Soto’s counsel’s
Rule 35 motion, but not the supplemental pro se motion provided by Mr. Soto with the
three letters of support from his family. These family letters of support were an integral
part of the argument in support of Mr. Soto’s Rule 35 motion, as Mr. Soto relied on
those letters to explain why he should be reinstated on probation. Without considering
those letters, it was an abuse of discretion for the district court to rule on Mr. Soto’s
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motion. For this reason, Mr. Soto requests that the district court’s order denying his
motion be vacated and his case remanded for a new Rule 35 hearing.
Further, the new information provided by Mr. Soto in support of his Rule 35
motion justified his request to be reinstated on probation. Mr. Soto provided the three
letters of support from his family and his own letter. One of his sisters wrote to the
district court that she “would not give up on him” and would “give him stability to get on
his feet.” (R., p.176.) She also stated that his immediate family in Tacoma would help
him succeed. (R., p.176.) Mr. Soto’s other sister wrote that “right now my brother needs
me and my mom just as much as we need him.” (R., p.177.) Mr. Soto’s mother wrote, “I
strongly believe Jose, his sisters, and I will all benefit from him living with us.”
(R., p.178.) She believed that it was in Mr. Soto’s best interests to be with his immediate
family. (R., p.178.) In Mr. Soto’s letter, he informed the district court that he finally
understood through his treatment that the reason for his relapses was his lack of family
support and loneliness. (PSI, pp.1–5.) Mr. Soto explained that in Idaho he would just
spend time with “old friends” who were “negative influences” to avoid the issues in his
life. (PSI, pp.1, 3–4.) Mr. Soto recognized that he needed “structure” and “constant
family support” to “stay drug free,” which he was “lacking” in Idaho. (PSI, p.2.) He
explained that he was requesting a reinstatement of probation in order to ask “for the
opportunity to interstate compact” to return to Tacoma with his family. (PSI, pp.2, 4–5.)
In light of this information, the district court abused its discretion by denying Mr. Soto’s
Rule 35 motion.
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CONCLUSION
Mr. Soto respectfully requests that this Court vacate the district court’s order
denying his Rule 35 motion and remand for a new Rule 35 hearing.
DATED this 6th day of January, 2016.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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